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September 15. 1999 

SUBJECT: h i l R  4250; Eocurnent for ------.--- Insertion into the Official Record 

During discussion of MIJR 4?50 in Executive Session yesterday, Commissioner 
Wold requested that the attached rnemorxdurn be circulated for informational purposes and 
that i t  bc imde part of the official record. 

Thank you. 

Attachments 



MEMORANGUM 

TO: Laivrence Noble, Esq. 

FROM: Commissioner D s ~ i  R. Wold 

RE: MIJR 4250 (RNC) 

Lany, this niernorandum follows tip on my telephone conversation wiIii you late 
this morning. 

As I to!d you, 1. an very concerned about the late timing ofthe G~cnernl Counsel's 
Report recornending that the Commission find probable ca\ise: in this inatter, circulated 
to the Comnissioners on September 9, 1999: in light of the fact that the Commi:isioI>'s 
effective deadline for finding probahle cause, to allow thirty days for conciliation and still 
permit suit to be filed prier to the running of the statute oflimitations, is apparently 
September 17, on!y eight days afrer we received the Report, and the only meeting 
scheduled before that deadline at which this matter could be considered Is the executive 
session on September 14, only three business days after we received the Report. 

One reason for my concern is the short amount of time t!iis leaves for 
Commission consider&an of very substantial issues, This czse appears to be a very 
complex case, factunily a i d  legnlly; it invdves at least. some legal issucs which are: in 
substantial dispute; it n m e s  mzjor players in the poiiticai process as respondents (the 
WT: and a: past chairman, Kaicy Barbour); and it requests very subst*mtial penalties 

These factors all make it highly likely that this czse wiil not bc resolved by 
conciliation, but wiil go to litigation. The OGC's Report that the Coxiirnissian find 
probable cause, in Iight nfthese aspects of the case arid the timing, is therefore 
tantamount to s reco.mendation ais0 that the Commission. be pscpued IO authorize filing 
suit. Refme we commit to thas couse  of action, however, we should not oniy be clear 
that finding probable cause Is justilied, but that this is an appropriate case to take to 
litigation on eacR of the  legal issusi raised. Analyu'ng this case in B day or two of time is 
a problem that would be pmicularly acute for me, and possibiy for two other 
Commissioners, because we h a w  no prior fmi!ixity with this case because previous 
Cominission action on it was taken prior to DUT assuming office. 



Dcspire rhcse gromds for concern. OGC asks that this matter be considered by the 
Comniissioners (i j on rn expedired basis that a!Ieai,s oiiiy a few days in which to review 
mnd digrs! the hundreds of pages of legal arguments md supporting documents involved 
in  this matter, hiring a rime period when we have substantial other matters on our agenda 
also, and (2) that we do sc at a meeting during a week when one Conmissioner, who 
voted on the RTB finding in this cme, is absent due to long-s\.anding plans, which shc had 
previously norified the Commission of over a nioct?i ago, and therefore cannot be heard 
on this matter by :he other Commissioners. 

Before i am willing to consider this matte: on this expadited bask, 'and in the 
absence o f 2  Commissior.er. I will ~ m t  a de::?iied report fiom OGC in ~~2;pcinse to ng' 
second concern in bringing. this matier q 9  m ~ v ,  as outlined below. 

b!:,a second concmi is !lie apparently i m  date on which. iiiis matter is Drought tr-i 

the Conui?ission, regardless ci'huw much or little time the Commission has in which IO 

considcr i r .  There are rwo aspects of th.e lat:,:::ss that ~oncem nx :  

(1  1 'The fact : h i  it appears to have 'tieen Ever six aonths  since probable cause 
hriefing was completed by  lis pnrties. bciore ;i reco:nrnendation has been brought to tis. 
(J'GCs probable cause brief wns sent IC the respondents on 1lecen:ner. 23, 19%. arrd reply 
briefs by the respondents were receivc::l on Februnry 23, 1999 an$ February 26. !9W. 
Tii!:re is no indication that any d i sco \ , t .~  or othcr inltesiigation I): x t ion  hxs t&cn place 
sii;x that time, that would have de!aycci the p:epration of a reconim::ndation to the 
Commission at an emiy date after the repiy briefs vier'e received. It  has nevertheless been 
over six months since those. briefs were received, b e f i x  the General Counsel's Report has 
now been given to us. 

(2.) The fiict that the Generai Ccunsel's Repor! has been submitted to us for 
action only a matter of days before the deadline for us to act before we will be effectively 
barred from doing, so by +he s!atuie of  limitations. ikgardicss of wheiher or not the 
Commission has sufficient time to considzr this matrer, thc fact thzt i t  is brought to us so 
close to the statutory deadline is a matter of indeyzndent concern itself. 

I am coiiser.i;eii by the apparent latencss of the Repor? because of the implications 
it has for the management of cases in the General Counsel's office. I think the 
significance of this rnarrer justifies asking for a det2iit.d repor! from the General Counsel 
on the progress ofthis case through his office. ad why it did not come to us in a more 
iiniely fashion. 

0 a ivritteii descriptian of thr caleiidxrng system ira place in OGC; 



i 

e a wi t ren  tiescription of ilie record m::intainc:d by CiGC of the progress of niattcrs 
of this naturc; 

e a chronology of the progrzss of this mancr through OGC. since the respondents' 
briefs were received in February, inciudkg: 

attorneys assigned and responsibie for this matter; 

0 the preparation of drafs of OGC's Repoit; and 

reviews of drafts by supervisors; and 

0 anything else bearing on :he timing of h e  submission ol"the General Counsel's 
Repon. 

It would, of course, be hekpful to have as niuch of this report in writing as 
possible. 

Copies: Commissiopers 
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DATE.: 9'1 5/99 

1. Description of <ICdC Caiemdaring System 

Over time, OGC laas tiied v d o u s  ryst.trns :.a autumzte czse tracking. One 
esarnp!e,  he Enforcement Trzcking (El'j system, was dilveloped by the team leaders, in 
conjunction with Data Systems, to give them a better oveiview ofthe caseload. 
Unformnateiy, the data entry reqiirements of the s y t e i ~ ~  were so intensive that the system 
collapsed of its w m  weight. Ow Gresent automated txacking system, MTS (MUR 
Tracking Systeinj, was not designed to track all aspecb afa  case, nor does it allow staff 
access to tile infamation that is in the system. Conseyently, mmt  calendaring must now 
be done by haad on a team by team basis, and staff attcji"i1eys and supervisors must keep 



tiicir own calendars ofthi: ac,;ions in their cases. Th- one exception to th.is ii.lates to First 
Geiicrnl Coiinsci’s Repom (FGC). !n the p:.:s;, there were conccms that t h s e  repofis 
were taking ‘to= long,,, ‘B’c provide a better sense of where things skxd  regarding the FGC, 
CED hand tracks the h e  etapsed since a.aivaiion o f a  case and compiles a report, which 
is provided to die Associate Cienerai Counsel ?.rid the Assistant General Counsels at the 
[lic:;?,!iIy KED meeting. . ::IS enabic rhem 10 pinpaint where thcre may bi. :?rubierns at 
thi. early stages of the ’ arid to c;L>;\:uIss h 
expcrienced the smx prtrillerrts meuring de 
casts as it had with FGCk we liad ncit pievio t... iy developed ;I specialized L . ) I  to allow 
tine separate tracking o f ~ h a t  ilem. A:. a resu!i ofwhat CCCUITC~ here, however, CED is 
working on providing :I r q x ~ r ~  t!m v;iii notif>- managemen: at the monthly CED nieetings 
when 3 cnse is u,iritin I2 niciiths, a d  then 6 r;:on.ths of the statcte .;f liniitnrions. 

., 

best to proceed. Because CkiC has no: 
.kes regarding ~ t a t ~ i l e  ofhii::itioris in c x  

f-iisvxicxii!:. Eni;Jrcc::xnt te:m ieader;. in cortjuxtion wi?.h i!wr stail: set 
quarreriy gnals ir: -!!l tixi: casts in an :ffor! to hetter track ?tie progress of h 2 : r  caseload 
and fur..;.-.zded 111 
The i e n m  icaders \v.-)uld m e a  with th-. .Associate Geiierai C o i ~ ~ e l  rsgnrding 3.iiese goals 
and slic. in mm, w u i d  discuss any issucs or coneenis with the Gc:icrd Coi.!nr;el. During 
the quarter, the A s s o c l ~ e  General Connsei’s sccretarj natifi::c! he i  and the m n i  leaders 
-wiier? it appemd thnl aiticipatt-d lime fr:.mcs were not k i n g  met. This practice was 
suspended during the hi3tus period when much work was put on hold while the newly 
consrjiuted Commission was familiarizing itself with the caseload 

r:ew Case hfarnagemrnt System was on .ths iiurizon and Enforcement decidcd to wait to 
reinstitute rile p o g r m  and buiid on the new system fbr format. In the mean:imc, 
monitoring of the cases was accomplis!ied through one 02 one meetings, as well as 
&iring the inon:hly CED meetings. 

2 gods tu :;IC Asso-;ate Gencrai Co;;::rel and ihc ..micra1 ~L’ounsel, 

Once things started moving again, impiementation of thc 

While the new Case hlmqernent System is being designed to serve several 
puqoses, OGC has always icnked at it as, first and foremost, a method to allow staff and 
supervisors to keep better track ofthe progress of ongoing c a t s .  Once the CMS is 
impiemented, we should have n powerful too1 to help us avoid future problem involving 
the tracking of cases. 

As noted above, &e team !eader and staff assigned to the case kept their own 
records of events in this c a e .  



Memoraiid urn io C om in i ssi oncr Wold 
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III. Drscsiptioii oftbe Record irlaintairaeai in OGC of the Progress of Matters of 
this Nature 

Major stage i n h ~ ~ n a t i o n  regarding OGC cases is kcpt on MTS. This is tbt. system 
that i s  used to run the morithiy Enforcement Status sheets. As rioted above. this system is 
limited ~n what it conr::ns and is not avaiiable to statl: The other OGC reco:,! t!iar Iiilcks 
progress is the routing cards that are attached IO docuinents as they proceed through the 
review process. Whik usehi for foi:’owir;g the progress o f a  particular docutr!~:iit. these 
are not very helpfui i n  rrackiriy the ovcral! progress 01 a case. Again, this off: :: 1oi:k.s 
forward to the implementation ofthe Case hlanagemenr System which wiil make pCrtinenK 
case info:-malion readily available to ail stafi; as well as provide for some autcmated 
remlnder capabi.li:y. 

a j  Attorney Assigned and Respo~sibie for the Matter 
Jose Rodriquc:. is the staffarromey and Amie Weissenborn was the As:ing 
Assis:xit Gexra l  Counsel si;p.m*ising the case until July, when :he ::assit v.m 
transferred io Lisa K1ei1; 6-x supervision. 
Lerner, Associate Genelal Calmsei for Enforrenxnt, who reporls directly to me. 

he supen;isor, in turn, repods to Lois 

E>) Prcp..:3tion of Drafts of 6BGC Report and 

Although the request only secks a cllronology oftire case since thz response briefs 
were filed, this Office has prepmed a chronology ofthe entiat: CPSC for the 
C.ommission’s infomiation. See Anachnent A. 

A s  illustrated. on the full case ckronology, this case has been actively worked on 
from the time it was assigned in March of 1996. There arc only two periods during the 
pendency ofthis matter where the case ‘was delayed. ?he first occurred between July and 
December of 1998. During that period, the newly configured Commission was 
considering the Commission’s caseload and had not yet determined whether if wished to 
continue to pursue ali die ca.es on its docket. As a result, while review of the 
information gashered in the investigation in MUR 4250 continued, mure active p. yo wess 
was delayed mnd the ~ a f f  person was assigned a new case :o work on &wing the waiting 
period. The staff person aiso was working on a FGC in a major matter whlch was also 
being pursued by the Department of Justice. 



The other time Iag is the crucial 6 mo:ltli period which elapsed from the time the 
last response briefwas flied in Marc!?, 1999; until the Probable Cause I<eport was 
circulated in September. A f e r  the General Couns&'s briefs went out, the staff person 
had been assigned iuiothcr matter to vmrk on while awaiting the response briefs. As 
noted during the oral report to the Commission, the supervisor olrl this matter was not a 
pemianeiit supervisor; ;artier she was i n  (lint pusi;ic?n oil a r:inporxy basis. Although she 
was aware of thc StiltUte of 1,iinitniioiis issue, having discu 
General Counsel. she and the staffp 
the reports in the other rnartcrs assigned 10 the staff before starting on the Probabic Cause. 
Reporr. 
than expected a id  wlien the staffperic:r! &id ly  began work on t!ic Probable C a i ~  
Report, it became apparent thzt the response bricis presented  bot!^ i c p !  arid factual 
defenses not previously raised, t!icrcfc:ri. requiriq a more csteiisive Probable Cause 
Report timi was o:igin:i!ly anticipateci. i?n.ce ihe Associate General Counsel was 
apprised of the se,riousness o! tile situation, iinmediatr: stens were taken to cnrnolete the 
I'robabl:. Cause Report as s ~ . ~ ~ ~ ; :  \is possitde. 

1 it LviLn the Associate 
si b-!ieved the brsr course wouid be to cornpiek 

Both t i le other iiiatters took longer 

The 
resillting report dlstills respondents' multi-faceted and Gverlapping arguments into five 
coricise categories. The report. along with a cover memo noiirrg the statute of limitation:; 
problem, was placed on the September 14"' agenda by this office. 

Tiik office iiikes full respoiisibility for th,e lateness o f  the report recommc.nding 
prcbable cause to belie\!e sild rhc fact that it was circu1at.d to the Commission only five 
d q s  prior to !he rrieetiiig 81 whic!) we q u e s t e d  it be discussed. Even with extending thc 
discussion to 'Thursday, we recognize that this gives Com.missioners only one week to 
consider our report.. along with the briefs that have becn in-house for six months. 
hfOfiLTAtely, as we have explained. uriless the I:ammission makes a decision this week, 
it is uniiksly we will be able to file suit, if necessary, prior to the running of the statute of 
limitations. It was our judgment, given the significzuice of the matter arid the timing 
problems. that it \ w s  betre? i o  give tlie Commissioners the opportunity to considcr thc 
report, wen if it vas only for one week, than to deprive the Commission of a n y  c h a m  10 
act before the statiite xin. 

Again, 1 apologizc fiir the delay i.n getting this matter before the Cornmission and, 
as noted above, this office is taking steps TO assure that this wil! not happen again. 

cc: 'The Conmission 


